THE GOVERNMENT OF THE DOMINIONS      345
to commercial activities as opposed to governmental diapter
occupations, and the argument that the Customs Act    	"
did not specifically mention the Crown could be dis-
posed of by the view that in a Commonwealth Act
the assumption is that it binds all save the Crown in the
Commonwealth.
The matter was more difficult in the case of the
importation of steel rails by Xew South Wales.1 for rail-
ways management is a recognised governmental func-
tion in the States. Moreover, the State pleaded the
force of Section 114 which denies the power of the
Commonwealth or the States to tax the property of
the other. But the justices solved the difficulty in
diverse ways, either holding that a customs duty was
not a tax on property but on importation, or that "tax53
in Section 114 did not mean "impose customs duties",
since it applied also to the States which had no power so
to do. The Privy Council solved much more simply the
similar issue in Canada by holding that the unequivocal
power to tax by customs duties given to the federation
must not be whittled away by the protection of pro-
vincial property. On the other hand, the High Court2
rejected efforts of the Commonwealth to regulate in-
dustry in the States by means of the device called the
"New Protection", under which industries which re-
spected certain conditions as to treatment of em-
ployees, in matters of hours of labour, wages, ete., were
to be granted protective tariffs on their output denied
to other employers. The power of regulating industry
had always been a State matter, and it was not pos-
sible that it should be taken away in this indirect
1 A.-Q. for New South Walts v. Collector of Customs (1908), 5 C.LJR.
818.	z £. v. Barger (1908), 6 C.L.K. 41.

